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The  Supreme  Court  of  the  United 

States  and  Unconstitutional 

Legislation 

By  Wm.  Marshall  Bullitt 

OF    THE    LOUISVILLE,    KY.,    BAR 

Formerly  Solicitor-General  of  the  United   States. 

I  propose  to  discuss  this  evening  the  exercise  by  the  Su- 
preme Court  of  the  United  States,  of  its  power  to  declare 
void  any  act  of  Congress  or  of  a  state  legislative  body, 
which,  in  its  opinion,  violates  the  Federal  Constitution. 

The  limitations  of  time  and  of  your  kindly  patience,  pre- 
vent me  from  considering  the  old  question  whether  the  Con- 
stitution conferred,  or  its  framers  intended  to  confer,  that 
power  on  the  Supreme  Court.  You  will  find  an  affirmative 
answer  to  that  question  in  those  three  great  state  papers 
written  as  opinions  more  than  100  years  ago  by  Chief 
Justice  Marshall,  when  in  Marbury  v.  Madison,  1  Cr.  137, 
he  seized  upon  a  little  dispute  over  the  title  to  a  half  expired 
term  of  an  office  of  a  justice  of  the  peace;  when  in  Fletcher 
v.  Peck,  6  Cr.  87,  he  decided  what  probably  was  a  feigned 
case;  and,  later,  when  in  Cohens  v.  Virginia,  6  Wheat,  264, 
took  what  was  suspiciously  like  a  moot  police  court  case,  as 
the  occasion — not  to  give  title  to  the  office  nor  to  award 
damages  for  a  breach  of  contract,  nor  to  protect  a  furtive 
peddler  of  lottery  tickets — but  to  demonstrate,  without  the 
citation  of  authority,  that  the  Constiution  is  supreme ;  that 
any  Act  of  Congress,  or  the  Constitution  or  laws  of  any 
state,  so  far  as  they  are  repugnant  to  the  Constitution  and 
laws  of  the  United  States,  are  absolutely  void ;  and  that  the 
Supreme  Court  is  the  tribunal  created  by  the  people  with 
power  to  decide  those  questions. 


Similarly,  I  must  forego  any  notice  of  some  recent  pro- 
posals that  the  Supreme  Court  should  be  prohibited  from 
declaring  any  State  or  Federal  statute  unconstitutional 
unless  at  least  seven  out  of  its  nine  members  concur  in  the 
decision ;  and  that  any  law  declared  void  by  the  Court  should 
nevertheless  become  valid,  if  it  be  re-passed  by  Congress, 
anything  in  the  Court's  decision  to  the  contrary  notwith- 
standing. 

But  on  this  latter  point  may  I  be  permitted  to  observe 
that  such  proposals  are  not  even  novel. 

They  have  been  repeatedly  urged  in  Congress  and  in  the 
press  during  periods  of  great  public  and  political  excite- 
ment in  the  last  100  years,  but  have  never  been  adopted 
because  the  people  realized  that  the  preservation  of  their 
liberty  was  safer  in  the  hands  of  the  Supreme  Court  than  in 
those  of  temporary  and  shifting  partisan  majorities. 

Although  from  the  very  first  year  of  its  existence  the 
Supreme  Court  asserted  its  power  and  its  duty  to  declare 
Acts  of  Congress  void  if  contrary  to  the  Constitution,  there 
was  practically  no  opposition  to  the  assertion  of  that  power 
for  nearly  sixty  years  thereafter.  Indeed,  the  bitterest  of 
all  the  attacks  made  on  the  Court  were  on  account  of  Mar- 
shall's greatest  opinion,  McCulloch  v.  Maryland,  not  because 
it  had  declared  an  act  of  Congress  void,  but  because  it 
failed  to  do  so  and  had  sustained  the  power  of  Congress  to 
charter  the  Second  Bank  of  the  United  States. 

A  word  more  on  this  subject.  Having  declared  that 
neither  Congress,  the  States,  nor  the  President  was  above 
the  law;  that  the  Court  was  independent  of  the  legislative 
and  executive  branches  of  the  government,  and  having  dis- 
regarded the  instructions  of  three  Presidents  "to  the  ena 
that  this  shall  be  a  government  of  laws  and  not  of  men," 
the  Supreme  Court,  by  1830,  had  declared  void  the  statutes 
of  fourteen  states,  chiefly  because  they  had  impaired  the 
obligation  of  contracts,  or  interfered  with  the  freedom  of 


commerce  or  with  Federal  instrumentalities.  It  thereby 
aroused  intense  local  resentment,  which  was  the  cause  of 
half  a  dozen  efforts,  between  1821-1830,  to  deprive  the  Su- 
preme Court  of  its  power  to  determine  the  validity  of  state 
laws,  the  last  of  which  was  overwhelmingly  defeated  largely 
by  the  efforts  of  the  son  of  one  Chief  Justice  (Ellsworth), 
the  father  of  another  (White),  and  a  future  President 
(Buchanan).* 

The  attacks  on  the  Court  were  not  based  upon  any  con- 
sistent theory  of  constitutional  power,  but  varied  according 
to  the  fears  of  the  particular  interests  or  sections  that  they 
would  be  adversely  affected  by  some  decision. 

It  would  be  difficult  to  exaggerate  the  violence  of  the 
attacks  which  the  leading  men  of  Virginia  made  upon  the 
Court  after  its  decision  in  Cohens  v.  Virginia,  which  held 
that  the  Supreme  Court  had  the  power  in  a  criminal  case  to 
determine  whether  a  State  law  conflicted  with  the  Federal 
Constitution,  although  in  the  particular  case  it  decided  the 
State  law  to  be  valid.  Yet  a  few  years  later  when  the  Su- 
preme Court  declared  certain  Kentucky  land  laws  void  as 
impairing  the  obligation  of  its  compact  with  Virginia,  Ken- 
tucky turned  against  the  Court,  while  Virginia  as  ardently 
supported  the  righteousness  of  the  decree  annulling  the  ob- 
noxious Kentucky  laws. 

Just  as  at  one  time  many  States  sought  to  curb  the 
Court's  power  because  it  had  invalidated  legislation  de- 
signed to  relieve  debtors  from  the  results  of  financial  dis- 
tress, so  at  other  times,  first  the  Southern,  and  then  the 
Northern  States,  attacked  the  Court  for  fear  that  one  de- 
cision or  another  militated  against  their  respective  views 
regarding  slavery  and  its  extension  to  the  Territories. 

At  a  critical  period  in  1832,  after  Georgia  had  success- 
fully defied  the  Supreme  Court  and  hung  one  man  in  dis- 
regard of  its  process,  and  later  refused  to  release  two  others 
imprisoned  under  a  law  which  the  Supreme  Court  held  to 
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be  unconstitutional  (Worcester  v.  State  of  Georgia,  6  Pet. 
515),  and  when  it  was  uncertain  whether  President  Jack- 
son, who  sympathized  with  Georgia,  would  enforce  the  de- 
cree of  the  Court,  the  passage  of  South  Carolina's  Nullifica- 
tion Ordinance  and  the  President's  firm  attitude  thereto, 
caused  Georgia's  Governor  to  pardon  the  prisoners  and  the 
crisis  was  averted. 

The  Court's  position  was  enormously  strengthened;  the 
attempts  to  curtail  its  power  ceased,  only  to  be  revived, 
first  in  1846,  when  an  Illinois  debtor's  relief  law  as  applied 
to  pre-existing  mortgages  was  declared  void  as  impairing 
the  obligation  of  contracts ;  again  in  1858  by  Northern 
abolitionists  on  account  of  the  Dred  Scott  decision  declaring 
the  Missouri  Compromise  void;  then  in  1867-1869  by  the 
radical  Republican  reconstructionists,  who  were  fearful 
that  their  military  reconstruction  acts  for  the  government 
of  the  Southern  States  would  be  annulled ;  in  1896  over  the 
income  tax  cases  as  a  part  of  the  Bryan  free  silver  cam- 
paign; and  recently  in  the  interest  of  so-called  social  and 
industrial  justice. 

So  far,  all  such  efforts  have  been  decisively  defeated. 
Should  they  succeed  now  ? 

What  accounting  can  the  Supreme  Court  make  of  its 
stewardship  ? 

Has  the  past  exercise  of  that  great  power  been  such  as 
to  render  its  continuation  unwise,  and  shall  we  seek  by  law- 
ful means  to  take  it  away  or  to  curtail  it  ? 

Has  it  used  or  abused  its  power  in  order  to  exalt  the 
judiciary  at  the  expense  of  the  legislative  or  executive  de- 
partments, to  take  away  from  the  States  their  just  right 
of  control  over  internal  matters,  to  oppress  the  weak  and 
poor  and  to  assist  the  rich  and  strong,  to  injure  labor  and 
assist  the  capitalistic  classes,  and  to  defeat  the  highest  in- 
terests of  modern  economic  society? 


There  are  about  44,893  Acts  of  Congress,  filling  42  large 
volumes  of  more  than  50,000  closely  printed  extra  large 
pages,  and  there  are  hundreds  of  thousands  of  laws  of  the 
48  States,  filling  3,576  volumes  of  1,592,000  pages. 

In  130  years — up  to  July  1,  1923 — the  Supreme  Court 
(the  work  of  whose  73  members  is  seen  in  262  volumes  of 
reports),  has  disposed  of  exactly  29,310  cases  (excluding  a 
few  score  cases  of  original  jurisdiction) .  Out  of  that  large 
number,  the  Supreme  Court  has  only  declared  48  Acts  or 
parts  of  Acts  of  Congress  void  in  49  cases,  and  about  375 
State  laws  void — the  total  laws  declared  void  not  covering 
more  than  a  few  hundred  pages  at  most,  in  striking  con- 
trast with  the  nearly  two  millions  of  pages  of  presumably 
valid  acts. 

It  is  thus  seen  how  sparingly  the  power  to  annul  laws  has 
been  used. 

What  is  the  character  of  the  few  acts  annulled? 

Have  they  been  in  the  main  comparatively  unimportant? 

Have  they  transgressed  some  specific  provision  of  the 
Constitution  designed  to  protect  the  individual  from  the 
undue  oppression  of  official  authority?  Or  have  they  been 
of  far-reaching  importance,  incapable  of  satisfactory 
amendment  to  meet  the  Court's  objections,  so  as  to  prevent 
the  Federal  Government  from  properly  dealing  with  the 
new  social  and  economic  problems  which  have  arisen  since 
the  adoption  of  the  Constitution? 

THE  49  CASES  IN  WHICH  THE  SUPREME  COURT  HAS  DECLARED 
48  ACTS  OF  CONGRESS  TO  BE  UNCONSTITUTIONAL 

Chronologically  there  were  only  3  cases  in  the  first  70 
years  of  our  national  life;  and  46  in  the  next  60  years,  of 
which  22  were  in  the  last  20  years. 

What  then  was  their  nature  ? 


1.  The  Supreme  Court's  refusal  to  assume  a  jurisdiction 
which  Congress  attempted  to  confer  upon  it,  but  which  was 
not  authorized  by  the  Constitution. 

The  Constitution  after  defining  the  cases  to  which  the 
judicial  power  should  extend,  declared  that  the  Supreme 
Court  "shall  have  original  jurisdiction"  in  cases  affecting 
the  representatives  of  foreign  powers,  and  those  in  which 
a  State  is  a  party,  but  that 

"In  all  the  other  cases  before  mentioned,  the 
Supreme  Court  shall  have  appellate  jurisdiction." 

In  six  cases  the  Supreme  Court  unanimously  declared 
Acts  void  on  the  ground  that  Congress  had  attempted  to 
confer  powers  on  the  Court  which  the  Constitution  did  not 
authorize  and  which  it  therefore  declined  to  accept. 

Two  were  instances  of  giving  the  Court  original  jurisdic- 
tion in  cases  where  the  Constitution  only  gave  it  appellate 
jurisdiction.  (Marbury  v.  Madison,  1  Cr.  137;  The  Alicia, 
7  Wall.  571)  ;  and  the  Court  held  that  its  original  jurisdic- 
tion was  defined  by  the  Constitution  and  that  Congress 
could  neither  add  to  nor  subtract  therefrom. 

In  the  other  four  cases,  the  acts  required  the  Supreme 
Court  to  pass  on  pensions  or  other  claims,  subject  to  re- 
vision by  a  Cabinet  officer  (U.  S.  v.  Todd,  13  How.  52 ;  Gor- 
don v.  U.  S.,  2  Wall.  561;  s.  c.  117  U.  S.,  697),  or  to  pass 
abstractly  upon  questions  of  law  or  the  validity  of  Acts  of 
Congress  (U.  S.  v.  Evans,  213  U.  S.  297;  Muskrat  v.  U.  S., 
219  U.  S.  346.) 

The  Supreme  Court  has  been  charged  by  many  misin- 
formed and  prejudiced  persons  with  the  supposed  desire  to 
increase  its  power  and  importance  by  seeking  to  exercise  a 
veto  power  over  legislation. 

I  urge  all  such  critics  to  read  Mr.  Justice  Day's  opinion 
in  the  Muskrat  case,  where  Congress  passed  an  act  ex- 
pressly authorizing  certain  named  persons  to  bring  suits 
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against  the  United  States  (with  the  right  of  appeal  to  the 
Supreme  Court)  in  order  to  determine  the  validity  of  cer- 
tain other  Acts  of  Congress.  The  Supreme  Court  refused 
to  take  jurisdiction  and  held  the  act  conferring  jurisdic- 
tion to  be  void,  on  the  ground  that  the  Constitution  only 
gave  it  jurisdiction  over  "cases"  and  "controversies"  which 
meant  a  lawsuit  between  parties  for  the  protection  or 
enforcement  of  rights  or  the  prevention  or  punishment  of 
wrongs;  that  the  object  of  the  suit  so  authorized  by  Con- 
gress was  simply  to  secure  a  decision  as  to  the  constitu- 
tionality of  certain  acts  of  Congress;  that  it  was  not  a 
"case"  or  "controversy"  over  which  the  judicial  power  ex- 
tended and  that  Congress  could  not  confer  upon  the  Su- 
preme Court  the  right  to  pass  upon  the  constitutionality  of 
statutes. 

The  Court  pointed  out  the  conditions  under  which  it  can 
pass  upon  the  constitutional  validity  of  an  act  of  Congress, 
saying  that  there  was  no  general  veto  power  in  the  Court 
over  the  legislation  of  Congress;  and  that  its  authority  to 
declare  an  act  unconstitutional  sprung  from  the  require- 
ment that  the  Court  (in  administering  the  law  and  pro- 
nouncing judgment  between  the  parties  to  a  case,  and  choos- 
ing between  the  requirements  of  the  fundamental  law 
established  by  the  people  and  embodied  in  the  Constitution, 
and  an  act  of  the  agents  of  the  people,  acting  under 
authority  of  the  Constitution)  must  enforce  the  Constitu- 
tion as  the  supreme  law  of  the  land.     The  Court  said : 

"That  judicial  power,  as  we  have  seen,  is  the 
right  to  determine  actual  controversies  arising  be- 
tween adverse  litigants,  duly  instituted  in  courts 
of  proper  jurisdiction.  The  right  to  declare  a  law 
unconstitutional  arises  because  an  act  of  Congress 
relied  upon  by  one  or  the  other  of  such  parties  in 
determining  their  rights  is  in  conflict  with  the 
fundamental  law.  The  exercise  of  this,  the  most 
important  and  delicate  duty  of  this  Court,  is  not 
given  to  it  as  a  body  with  revisory  power  over  the 


action  of  Congress,  but  because  the  rights  of  the 
litigants  in  justicable  controversies  require  the 
Court  to  choose  between  the  fundamental  law  and 
a  law  purporting  to  be  enacted  within  constitu- 
tional authority,  but  in  fact  beyond  the  power 
delegated  to  the  legislative  branch  of  the  govern- 
ment. 

'This  attempt  to  obtain  a  judicial  declaration 
of  the  validity  of  the  Act  of  Congress  is  not  pre- 
sented in  a  'case'  or  'controversy'  to  which,  under 
the  Constitution  of  the  United  States,  the  judicial 
power  alone  extends.     *     *     * 

"Confining  the  jurisdiction  of  this  Court  within 
the  limitations  conferred  by  the  Constitution, 
which  the  Court  has  hitherto  been  careful  to  ob- 
serve and  whose  boundaries  it  has  refused  to 
transcend,  we  think  the  Congress,  in  the  act  of 
March  1,  1907,  exceeded  the  limitations  of  legisla- 
tive authority,  so  far  as  it  required  of  this  Court 
action  not  judicial  in  its  nature  within  the  mean- 
ing of  the  Constitution.     *     *     * 

"  *  *  *  The  questions  involved  in  this 
proceeding  as  to  the  validity  of  the  legislation  may 
arise  in  suits  between  individuals,  and  when  they 
do  and  are  properly  brought  before  this  Court  for 
consideration  they,  of  course,  must  be  determined 
in  the  exercise  of  its  judicial  functions.  For  the 
reasons  we  have  stated,  we  are  constrained  to 
hold  that  these  actions  present  no  justiciable  con- 
troversy within  the  authority  of  the  Court,  acting 
within  the  limitations  of  the  Constitution  under 
which  it  was  created. " 

2.  Acts  of  Congress  which  encroached  upon  the  purely 
internal  and  domestic  affairs  of  the  States.  In  sixteen 
cases  fourteen  Acts  of  Congress  were  held  void  because  they 
attempted  to  regulate  the  purely  internal  affairs  in  a  state 
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and  to  punish  individuals  if  they  violated  them  respecting 
some  matter  of  a  local  nature. 

In  eleven  of  those  instances  some  humble  person  was  in- 
dicted and,  generally,  sentenced  to  the  penitentiary  by  a 
lower  Federal  Court;  and  on  appeal  to  the  Supreme  Court 
it  decided  that  Congress  had  no  right  to  prohibit  the  par- 
ticular act  he  had  committed,  and  that  unless  his  local  State 
chose  to  make  it  a  crime,  he  was  entitled  to  commit  the  act 
so  far  as  the  Federal  Government  was  concerned. 

For  example,  Congress  prohibited  the  sale  of  coal  oil  that 
would  burn  at  less  than  110  degrees  (U.  S.  v.  Dewitt,  9 
Wall.  41)  ;  prohibited  a  man  from  obtaining  credit  by  false 
pretenses  within  three  months  before  becoming  bankrupt 
(U.  S.  v.  Fox,  95  U.  S.  670)  ;  prohibited  anyone  from  har- 
boring an  alien  woman  in  a  house  of  prostitution  within 
three  years  after  she  arrived  in  this  country  (Keller  v.  U.  S., 
213  U.  S.  138)  ;  and  prohibited  a  man  from  selling  liquor 
(long  before  the  Eighteenth  Amendment)  to  an  Indian, 
even  after  he  had  become  a  full  fledged  citizen  of  the  United 
States  on  an  equality  with  you  or  me  (Matter  of  Heff,  197 
U.  S.  488.) 

Those  four  Acts  were  held  void. 

During  the  reconstruction  days,  shortly  after  the  Civil 
war,  Congress  passed  many  acts  seeking  to  protect  the 
negroes  from  mistreatment,  and  to  guarantee  them  social 
equality.  In  a  series  of  cases  the  Supreme  Court  con- 
strued the  Fourteenth  and  Fifteenth  Amendments  and  held 
that  the  prohibitions  therein  contained  were  directed  at 
State  action  or  at  action  by  officials  acting  by  virtue  of  State 
authority,  and  did  not  apply  to  the  acts  of  private  indi- 
viduals ;  and  that  negroes  were  not  thereby  given  a  consti- 
tutional right  to  vote,  but  were  merely  protected  from  being 
denied  that  right  on  account  of  their  race,  color  or  previous 
slavery. 

Accordingly,  the  Court  held  that  Congress  had  no  power 
to  punish  private  individuals  within  a  State  who  refused 
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to  admit  negroes  on  equal  terms  with  whites  to  hotels, 
theatres,  public  conveyances,  etc.  (Civil  Rights  Cases,  109 
U.  S.  3 ;  Butts  v.  Merchants  Transp'n.  Co.,  230  U.  S.,  126)  ; 
nor  to  punish  the  members  of  a  mob  which  took  a  prisoner 
away  from  the  custody  of  a  State  sheriff  for  some  offense 
against  State  laws,  and  lynched  him  (U.  S.  v.  Harris,  106 
U.  S.  629;  see  also  Baldwin  v.  Franks,  120  U.  S.  678)  ;  nor 
to  punish  private  persons  for  conspiring  to  compel,  and 
actually  compelling  negroes  to  abandon  their  jobs  as 
laborers,  because  they  were  negroes  (Hodges  v.  U.  S.,  203 
U.  S.  1.) 

While  conceding  the  power  of  Congress  to  control  or 
regulate  elections  within  a  State  for  Federal  offices,  and  to 
prevent  the  States  from  denying  anyone  the  right  to  vote 
on  account  of  race,  color  or  previous  slavery,  yet  when 
Congress  passed  Acts  applicable  to  all  elections  (State, 
county  and  city  elections  as  well  as  to  Congressional  and 
Presidential  elections),  punishing  anyone  who  bribed  or 
interfered  with  the  right  to  vote  by  any  person  on  whom 
suffrage  was  conferred  by  the  Fifteenth  Amendment 
(James  v.  Bowman,  190  U.  S.  127),  or  who  refused  to  count 
a  negro's  vote  when  offered  (U.  S.  v.  Reese,  92  U.  S.  214), 
the  Supreme  Court  held  that  those  Acts  were  void  because 
they  related  to  local  matters ;  and  that  the  Thirteenth,  Four- 
teenth and  Fifteenth  Amendments  did  not  confer  on 
Congress  any  general  power  to  reach  down  into  the  States 
and  guarantee  that  the  negro  or  any  one  else  should  be 
allowed  to  vote,  but  only  that  the  right  to  vote  should  not  be 
denied  to  any  citizen,  Jew  or  Gentile,  white  or  black,  free 
born  or  former  serf,  on  account  of  race,  color,  etc. 

Can  it  be  said  that  the  Supreme  Court  has  misused  its 
judicial  power  in  the  protection  of  persons  from  Federal 
prosecution  on  account  of  such  offenses  as  I  have  indicated  ? 

This  disposes  of  eleven  criminal  cases  where  Acts  have 
been  declared  void. 
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In  two  other  cases  the  Court  held  Federal  taxing  acts 
void,  one  because  it  taxed  the  salary  of  a  State  judge  (Col- 
lector v.  Day,  11  Wall.  113),  and  the  other  because  it  taxed 
the  revenues  of  a  city  (U.  S.  v.  Railroad  Co.,  17  Wall.  322), 
and  it  laid  down  the  rule  that  there  are  certain  implied 
limitations  on  the  taxing  powers  of  both  the  State  and 
Federal  governments  arising  out  of  the  very  nature  of  our 
dual  system  of  government;  that  as  the  States  cannot  tax 
U.  S.  Government  bonds  or  other  Federal  instrumentalities, 
so  reciprocally,  Congress  cannot  tax  the  bonds  or  obliga- 
tions of  a  State  or  of  its  municipal  sub-divisions  or  the 
revenues  thereof,  or  the  salaries  of  State  officials.  The  cor- 
rectness of  these  decisions  is  not  open  to  question,  for  once 
concede  to  Congress  the  power  to  tax  at  all,  and  it  could  fix 
any  amount  of  tax  it  desired  and  thus  destroy  completely 
the  power  of  a  State,  county  or  city  either  to  borrow  money 
or  even  to  have  officials,  as  obviously,  no  one  would  lend  it 
money  or  accept  a  public  office  if  the  entire  income  or  salary 
could  be  taken  away  by  Congress  in  taxes. 

Can  any  one  doubt  the  propriety  of  that  ruling? 

Trade-Mark  and  Employers'  Liability  Cases.  In  two 
further  cases,  the  Court  while  holding  Acts  void,  in  the 
particular  form  in  which  they  had  been  passed,  because 
they  embraced  and  attempted  to  regulate  purely  local  mat- 
ters, was  careful  to  point  out  that  if  they  had  been  limited 
in  their  effect  to  interstate  commerce,  a  different  question 
would  be  presented.  One  of  the  cases  involved  the  Acts 
providing  for  the  registration  of  trade-marks  and  punish- 
ing any  counterfeits  thereof  (Trade-Mark  Cases,  100  U.  S. 
82)  ;  while  the  other  was  the  first  Federal  Employers'  Lia- 
bility Act,  regulating  the  relation  of  master  and  servant 
(Employers'  Liability  Cases,  207  U.  S.  463).  Congress 
took  the  hint  and  passed  new  Trade-Mark  and  Employers' 
Liability  Acts,  which  were  expressly  limited  to  articles  used 
in  and  to  carriers  and  employees  engaged  in,  interstate  com- 
merce; as  thus  modified  their  validity  is  unquestioned 
(Thaddeus  Davids  Co.  v.  Davids  Mfg.  Co.,  233  U.  S.  461 ; 
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Leschen  Rope  Co.  v.  Broderick  Rope  Co.,  201  U.  S.  166; 
Second  Employers'  Liability  Cases,  223  U.  S.  1.) 

In  1906  Congress  passed  an  act  admitting  Oklahoma  as  a 
State,  but  prohibiting  the  State  from  changing  the  loca- 
tion of  its  capital.     The  Constitution  provided  that 

''New  States  may  be  admitted  by  the  Congress 
into  this  Union/' 

In  Coyle  v.  Oklahoma,  221  U.  S.  559,  the  Court  held  that 
so  much  of  the  Act  as  prohibited  a  change  in  the  location  of 
the  State's  capital  was  void,  because  the  union  into  which 
Congress  had  the  power  to  admit  States  was  a  union  of 
States  equal  in  power,  dignity  and  authority;  that  when 
admitted,  each  State  stood  on  an  equality  with  every  other 
State ;  that  Congress  had  no  power  to  admit  a  State  subject 
to  restrictions  other  than  those  imposed  by  the  Constitution 
itself;  and  that  to  concede  such  a  power  would  enable 
Congress  to  impose  upon  new  States  limitations  differing 
from  those  imposed  upon  the  States  by  the  Constitution. 

3.  Acts  of  Congress  ivhich  infringed  the  fundamental 
and  personal  constitutional  rights  of  individual  citizens.  I 
wish  that  I  had  the  time  to  give  in  some  detail  the  facts  in 
half  a  dozen  criminal  cases,  where  the  Court  held  that  Acts 
of  Congress  were  void  because  they  violated  those  funda- 
mental rights  of  the  individual  which  we  inherited  from  our 
English  ancestors,  and  for  the  possession  of  which  the  great 
struggles  of  English  constitutional  history  were  fought,  and 
to  secure  which  the  States  forced  the  adoption  of  the  first 
ten  Amendments  as  a  condition  of  ratifying  the  Constitu- 
tion. 

The  ten  Amendments  are  in  the  nature  of  a  Bill  of  Rights 
which  were  adopted  in  order  to  quiet  the  apprehensions  of 
many  that  otherwise  the  Federal  Government  might  at- 
tempt to  exercise  the  power  to  trespass  upon  those  rights 
of  person  and  of  property,  which,  by  the  Declaration  of 
Independence,  had  been  declared  to  be  the  inalienable  rights 
of  man  (Monongahela  Nav.  Co.  v.  U.  S.,  148  U.  S.  312,  324). 
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Those  great  guaranties  are  called  the  Bill  of  Rights. 
Among  other  things  they  provide  as  limitations  on  the 
powers  of  Congress,  and  as  direct  pledges  to  each  citizen 
that  their  persons,  papers  and  houses  shall  be  secure  against 
unreasonable  searches  and  seizures,  and  that  no  search  war- 
rants shall  issue  save  on  probable  cause,  particularly  de- 
scribing the  place  to  be  searched  and  the  persons  or  things 
to  be  seized;  that  no  person  can  be  compelled  to  testify 
against  himself;  that  no  person  shall  be  held  for  crime 
except  upon  an  indictment;  that,  in  criminal  cases,  the 
accused  shall  have  a  jury  trial  and  be  informed  of  the  nature 
and  cause  of  the  accusation  and  be  confronted  with  the 
witnesses  against  him ;  and  that  no  person  shall  be  deprived 
of  life,  liberty  or  property  without  due  process  of  law. 

The  long  struggles  between  Kings  and  Parliaments, 
people  and  petty  officers,  to  secure  these  rights,  constitute 
the  landmarks  of  English  liberty.  The  early  colonists  were 
determined  not  to  surrender  those  rights,  and  that  in  any 
government  which  they  established  on  this  side  of  the  water 
those  rights  must  be  scrupulously  preserved. 

Therefore,  when  an  Act  of  Congress  provided  that  in  a 
proceeding  to  forfeit  a  person's  property  for  violation  of 
the  revenue  laws,  he  could  be  compelled  to  produce  in  Court 
his  private  papers  or  suffer  a  default  judgment  of  for- 
feiture, the  Supreme  Court  held  that  such  a  proceeding  was 
a  criminal  case  and  that  to  be  compelled  to  produce  one's 
private  papers  or  suffer  a  penalty  was  the  equivalent  of 
being  compelled  to  be  a  witness  agairst  one's  self  in  viola- 
tion of  the  constitutional  guaranty.  (Boyd  v.  U.  S.,  116  U. 
S.  616). 

In  that  case  the  Supreme  Court  declared  in  unmistakable 
language  that  the  protection  given  to  the  individual  by  the 
Bill  of  Rights  must  be  preserved  even  though  the  infringe- 
ment was  presented  in  the  mildest  and  least  repulsive  form, 
because  "illegitimate  and  unconstitutional  practices  get 
their  first  footing  in  that  way,  namely,  by  silent  approaches 
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and  slight  deviations  from  legal  modes  of  procedure,"  and 
that  "it  is  the  duty  of  courts  to  be  watchful  for  the  con- 
stitutional rights  of  the  citizen,  and  against  any  stealthy 
encroachments  thereon." 

Two  years  later  the  police  court  in  the  District  of  Colum- 
bia sentenced  a  petty  musician  to  thirty  days  in  jail  for  an 
alleged  boycott  of  another  musician  in  connection  with  some 
internal  dispute  in  a  labor  union.  He  demanded,  but  was 
denied,  a  jury  trial.  The  Supreme  Court  held  that  the  pro- 
tection- of  the  Bill  of  Rights  extended  to  the  District  of 
Columbia  as  well  as  to  the  States;  that  the  little  musician 
was  entitled  to  a  jury  trial;  and  that  when  Congress  pro- 
vided for  the  conviction  of  persons  in  a  police  court  without 
a  jury  trial,  the  act  was  void.  (Callan  v.  Wilson,  127  U. 
S.  540).* 

In  Counselman  v.  Hitchcock,  142  U.  S.  547,  a  man  was 
fined  for  contempt  of  court  and  held  in  custody  because  he 
declined  to  answer  certain  questions  put  to  him  by  the 
grand  jury,  which,  if  answered,  might  have  incriminated 
him.  The  Supreme  Court  held  that  he  could  not  be  com- 
pelled to  testify  against  himself;  that  an  Act  of  Congress 
which  provided  that  his  answers  should  not  be  used  against 
him  in  any  Federal  criminal  proceeding  was  void,  in  that  it 
did  not  give  him  absolute  immunity  against  future  prosecu- 
tion for  the  offense  about  which  he  was  asked  to  testify; 
and  that  in  order  for  Congress  to  be  able  to  compel  a  man  to 
testify  against  himself,  it  must  give  him  such  complete 
immunity  from  any  future  prosecution  on  account  of  the 
matter  about  which  he  is  asked,  that  no  offense  would  be  left 
as  to  him.  In  other  words,  the  Court  held  that  the  constitu- 
tional guaranty  was  not  satisfied  by  merely  providing  that 


*In  delivering  the  address,  I  forgot  to  include  United  States  v. 
Moreland,  258  U.  S.  433  (1922),  in  which  it  was  held  that  the  Act 
of  March  23,  1906  (34  Stat.  86),  providing  for  prosecution  by  infor- 
mation and  imprisonment  in  the  workhouse  at  hard  labor  as  a 
punishment  for  a  man  willfully  neglecting  to  support  his  minor 
children,  was  unconstitutional,  because  a  crime  punishable  by  impris- 
onment at  hard  labor  is  an  "infamous  crime,"  for  which  a  man  can 
only  be  held  by  presentment  or  indictment  of  a  Grand  Jury  under  the 
Fifth  Amendment. 
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the  particular  testimony  given  by  the  witness  should  not 
be  used  against  him,  but  that  the  offense  itself  must  be 
absolutely  wiped  out  as  far  as  he  was  concerned  before  he 
could  be  required  to  testify  concerning  it. 

In  another  case  where  an  Act  of  Congress  provided  that 
a  mere  executive  officer  could  sentence  a  Chinaman  to  a 
year's  hard  labor  if  he  were  unlawfully  within  the  United 
States,  it  was  held  unconstitutional  because  the  Chinaman 
was  entitled  to  be  tried  under  an  indictment  and  by  a  jury ; 
and  that  Congress  could  not  authorize  a  Commissioner  or 
Collector  of  Customs  to  inflict  a  prison  sentence  without  an 
indictment  and  jury  trial  upon  even  a  helpless  Chinaman. 
(Wong  Wing  v.  U.  S.,  163  U.  S.  228). 

Will  any  one  question  the  wisdom  and  justice  of  that 
unanimous  decision?  For,  if  Congress  could  authorize  the 
imprisonment  of  a  Chinaman  upon  the  mere  finding  of  a 
petty  officer,  it  could  equally  authorize  the  imprisonment  of 
any  of  us  upon  the  mere  finding  of  a  similar  petty  officer 
that  we  had  violated  some  law  of  the  United  States,  such, 
for  example,  as  the  Volstead  Act. 

Another  Act  of  Congress  was  held  void  which  provided 
that  in  Alaska  six  persons  might  constitute  a  jury  in  a  mis- 
demeanor case.  The  Court  declared  that  the  constitutional 
guaranty  of  a  jury  trial  applied  in  Alaska  as  well  as  in  the 
States,  and  that  every  man  who  was  tried  anywhere  in  a 
Federal  Court  for  a  criminal  offense  is  guaranteed  the  right 
to  a  trial  by  a  jury  of  twelve  men,  and  that  this  was  not 
satisfied  by  giving  him  a  jury  of  six.  (Rassmussen  v.  U.  S., 
197  U.  S.  516). 

Some  years  ago  a  man  was  tried  for  having  in  his  posses- 
sion postage  stamps  alleged  to  have  been  stolen  from  the 
post  office.  The  only  evidence  that  the  stamps  had  been 
stolen  from  the  United  States  was  the  production  of  a  copy 
of  a  judgment  of  conviction  in  another  case  showing  that 
three  thieves  had  been  convicted  of  stealing  stamps.  The 
man  was  convicted  of  receiving  stolen  goods  upon  the  mere 
production  of  that  record.    The  Supreme  Court  held  that  as 
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the  Sixth  Amendment  guaranteed  that  the  accused,  in  every 
criminal  case,  shall  have  the  right  "to  be  confronted  with 
the  witnesses  against  him,"  an  Act  of  Congress  was  void 
which  provided  that  a  judgment  of  conviction  against  the 
actual  thieves  should  be  conclusive  evidence  against  an 
alleged  receiver  of  stolen  goods  that  the  property  had  been 
stolen.  It  held  that  instead  of  the  defendant  being  con- 
fronted with  witnesses  testifying  that  the  property  in  his 
possession  had  been  stolen  from  the  Government,  he  was 
merely  confronted  with  a  written  record  of  some  other 
criminal  case  with  which  he  had  no  connection  and  the  evi- 
dence in  which  was  not  given  in  his  presence.  While  that 
record  showed  that  certain  thieves  had  stolen  stamps,  it 
did  not  show  that  any  stamps  which  he  had  were  the  stolen 
stamps,  and  the  court  held  that  Congress  could  not,  by  a 
law,  declare  that  one  man  could  be  convicted  of  receiving 
stolen  goods  by  merely  showing  that  some  other  man  had 
been  convicted  of  actually  stealing  them.  (Kirby  v.  U.  S., 
174  U.  S.  47). 

It  was  under  the  same  Amendment,  which  guarantees  to 
every  person  charged  with  crime  the  right  "to  be  informed 
of  the  nature  and  cause  of  the  accusation"  that  the  Court 
recently  held  the  Lever  Food  Control  Act  void  which  pro- 
hibited any  unreasonable  charge  for  food.  It  held  that  the 
Act  fixed  no  sufficiently  definite  standard  by  which  one 
would  know  the  nature  of  the  crime  with  which  he  was 
charged;  that  as  many  enlightened  judges  had  reached 
entirely  different  views  as  to  what  was  a  reasonable  charge 
or  the  method  of  determining  reasonableness,  it  was  impos- 
sible for  a  person  to  know  the  nature  and  cause  of  the 
accusation  by  merely  accusing  him  of  charging  an  un- 
reasonable sum  (U.  S.  v.  L.  Cohen  Grocery  Co.,  255  U. 
S.  81). 

Since  national  prohibition  went  into  effect,  making  it  a 
crime  to  manufacture  or  sell  whisky,  Congress  passed  an 
act  imposing  a  tax  on  such  illegal  manufacture  or  sale  and 
provided  a  summary  method  of  collecting  it. 
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In  Lipke  v.  Lederer,  259  U.  S.  557,  the  Court  held  that,  as 
the  so-called  tax  was  really  a  penalty  for  a  criminal  offense, 
the  accused  was  entitled  to  a  hearing  and  trial  by  jury;  and 
that  the  Act  of  Congress  providing  for  such  a  fine  and  the 
collection  thereof  (although  called  a  tax)  was  void,  as  a 
violation  of  the  constitutional  right  of  every  person  to  a 
reasonable  hearirig  and  trial  by  jury  before  conviction  for 
a  criminal  offense. 

In  Monongahela  Navigation  Co.  v.  U.  S.,  148  U.  S.  312, 
an  Act  provided  for  the  condemnation  of  a  lock  and  dam, 
but  expressly  prohibited  any  payment  on  account  of  the 
owner's  right  to  collect  tolls. 

The  Supreme  Court  held  this  latter  portion  of  the  act 
void  upon  the  ground  that  as  the  Fifth  Amendment  pro- 
vided that  private  property  should  not  be  taken  for  public 
use  without  just  compensation,  Congress  could  not  both  take 
a  man's  property  and  at  the  same  time  fix  the  amount  to 
be  paid  therefor ;  that  the  owner  was  entitled  to  be  paid  for 
all  the  elements  of  value  of  his  property  and  not  merely  a 
part  of  it;  and  that  the  amount  of  the  "just  compensation" 
to  be  paid  was  a  judicial  question  to  be  determined  through 
the  courts  and  not  by  Congress. 

A  rather  unimportant  case  was  where  the  Supreme  Court 
held  in  The  Justices  v.  Murray,  9  Wall,  274,  that  an  Act  was 
void  which  provided  that  a  case  which  had  once  been  tried 
by  a  jury  in  a  State  Court  could  be  removed  to  the  Federal 
Court  and  re-tried  by  a  jury  there.  This  was  because  the 
Seventh  Amendment  provides  that  no  case  tried  by  a  jury 
shall  be  re-examined  in  any  Federal  Court  except  by  the 
rules  of  the  common  law,  which  required  a  writ  of  error 
to  an  appellate  court  and  did  not  authorize  the  Legislature 
to  order  another  jury  to  re-try  what  one  jury  had  already 
tried. 

4.  Acts  of  Congress  that  endeavored  to  do  the  very 
things  which  the  Constitution  positively  prohibited  Con- 
gress from  doing.  In  seven  cases  the  Supreme  Court  has 
declared  Acts  of  Congress  void  because  they  attempted  to 
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do  things  which  the  Constitution  in  express  terms  declared 
Congress  should  have  no  power  to  do.  It  was  in  such  cases 
that  the  Supreme  Court  applied  the  rule  laid  down  in 
Marbury  v.  Madison,  which  must  appeal  to  every  rational 
person : 

"The  powers  of  the  Legislature  are  defined  and  limited; 
and  that  those  limits  may  not  be  mistaken,  or  forgotten,  the 
constitution  is  written.  To  what  purpose  are  powers 
limited,  and  to  what  purpose  is  that  limitation  committed 
to  writing,  if  these  limits  may,  at  any  time,  be  passed  by 
those  intended  to  be  restrained?  The  distinction  between 
a  government  with  limited  and  unlimited  powers  is  abol- 
ished, if  those  limits  do  not  confine  the  persons  on  whom 
they  are  imposed,  and  if  acts  prohibited  and  acts  allowed, 
are  of  equal  obligation.  It  is  a  proposition  too  plain  to  be 
contested,  that  the  Constitution  controls  any  legislative  act 
repugnant  to  it ;  or,  that  the  Legislature  may  alter  the  Con- 
stitution by  an  ordinary  act." 

Article  1,  Section  9,  of  the  Constitution,  in  defining  the 
powers  of  Congress  provides  that, 

"No  tax  or  duty  shall  be  laid  on  articles  exported 
from  any  State." 

This  clause  is  the  only  absolute  prohibition  against  taxa- 
tion by  Congress.  It  was  intended  to  preclude  absolutely 
any  interference  by  Congress  with  exports.  This  was  one 
of  the  compromises  which  entered  into  and  made  possible 
the  adoption  of  the  Constitution.  It  was  the  intention  that 
the  process  of  exporting  products  from  a  State  should  be 
absolutely  free  from  any  burden  of  taxation. 

Nevertheless,  Congress  endeavored  to  evade  that  plain 
prohibition  by  an  act  which  first  levied  one  tax  on  every 
bill  of  lading  for  goods  exported,  and  then  imposed  another 
tax  on  every  charter  party  for  carrying  cargo  from  this 
country  to  foreign  ports.  The  Supreme  Court  held  that  the 
Constitution  prohibited  Congress  from  taxing  exports,  and 
that  to  levy  a  tax  on  the  bills  of  lading  evidencing  the  export 
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(Fairbanks  v.  U.  S.,  181  U.  S.  283),  or  on  the  contracts  for 
the  ships  to  carry  the  exports  (U.  S.  v.  Hvoslef,  237  U.  S. 
1),  was  the  equivalent  of  laying  a  tax  on  the  articles  ex- 
ported and  was  in  violation  of  the  constitutional  prohibition 
which  was  intended  to  make  sure  that  all  exportation  of 
articles  from  the  States  to  foreign  countries  should  be  free 
from  any  national  burden  of  taxation. 

As  the  opinions  pointed  out,  if  Congress  could  levy  a  small 
tax  on  the  bills  of  lading  or  charter  parties,  it  could  also 
levy  a  larger  tax,  and  could  make  the  tax  so  heavy  that  no 
one  could  export  any  article  from  this  country  to  a  foreign 
country;  and  that  was  the  very  thing  that  the  framers  of 
the  Constitution  intended  to  prevent  as  they  wanted  exports 
to  be  absolutely  free  from  taxation.* 

The  Constitution  also  provides  (Art.  1,  Sec.  9)  : 

"No  Bill  of  Attainder  or  ex  post  facto  law  shall 
be  passed/' 

Towards  the  close  of  the  Civil  War,  Congress  passed  an 
act  prohibiting  any  person  from  practicing  law  in  the 
Federal  Courts  unless  he  should  first  take  an  oath  that  he 
had  not  aided  the  Confederate  cause. 

Mr.  Garland  had  been  admitted  to  practice  in  the 
Supreme  Court  of  the  United  States  in  1860.  Later  he  was 
a  member  of  the  Confederate  Congress,  and  subsequently 
received  a  full  pardon  from  the  President.  The  question 
arose  whether  he  would  be  permitted  to  practice  in  the 
Supreme  Court  without  taKing  the  oath  required  by  the 
congressional  act,  which,  of  course,  he  could  not  take,  as  to 
do  so  would  constitute  perjury.  The  Supreme  Court  held 
the  act  was  void  for  several  reasons : 

First.  By  excluding  Mr.  Garland  from  one  of  the  ordi- 
nary avocations  of  life  on  account  of  his  past  conduct  in 
assisting  the  Confederacy,  it  imposed  a  punishment  upon 
him,  but,  as  it  was  a  punishment,  not  by  judicial  trial,  but 
by  a  declaration  of  Congress,  it  was  equivalent  to  the  hated 

*See  also  Thames  &  Mersey  Marine  Insurance  Co.  v.  U.  S ,  237 
U.  S.  19. 
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bills   of   attainder   which   Congress    was    prohibited   from 
passing. 

Second.  It  deprived  him  of  the  right  to  practice  his  pro- 
fession as  a  punishment  for  having  assisted  in  the  Con- 
federacy, which  punishment  was  not  in  existence  at  the 
time  he  committed  the  act,  and  hence  it  was  in  violation  of 
the  constitutional  provision  that  Congress  should  not  pass 
an  ex  post  facto  law,  which  by  definition  is  one  that  inflicts 
a  punishment  after  the  act  is  done,  which  was  not  a  punish- 
ment at  the  time  of  the  act. 

Third.  As  the  Constitution  expressly  gave  the  President 
power  to  grant  pardons  for  offences  against  the  United 
States,  and  as  the  President  had  granted  Mr.  Garland  a 
full  and  free  pardon,  Congress  could  not  inflict  a  penalty 
upon  him  which  the  President  could  not  pardon,  and  there- 
fore the  Act  of  Congress  was  void  in  so  far  as  it  attempted 
to  prevent  a  man  from  practicing  law  on  account  of  an 
offense  for  which  he  had  been  pardoned  by  the  President. 
(Ex  parte  Garland,  4  Wall.  333). 

This  decision  was  rendered  January  14,  1867 ;  it  enraged 
the  radical  Republican  Reconstructionists ;  the  Court  was 
attacked  in  a  savage  manner  for  encouraging  traitors ;  and 
throughout  the  stormy  days  of  reconstruction,  the  radicals 
violently  assailed  the  Court,  which  more  than  once  pro- 
tected the  individual  from  the  unrestrained  wrath  of  a 
violent  and  partisan  majority  seeking  to  wreak  vengeance 
upon  the  defeated  people  of  the  Southern  States. 

For  the  same  reason,  in  U.  S.  v.  Klein,  13  Wall.  128,  an- 
other congressional  act  was  held  void  because  it  endeavored 
to  limit  the  effect  of  a  pardon,  and  prohibited  it  from  being 
admitted  in  evidence.  The  Court  held  that  as  the  Constitu- 
tion gave  to  the  President  the  power  to  pardon  all  offences 
except  impeachments,  Congress  had  no  right  to  interfere  in 
the  sphere  of  the  Executive  department;  that  a  pardon 
blotted  out  the  offence ;  and  that  Congress  could  not  change 
the  effect  of  a  pardon  by  directing  that  it  should  be  dis- 
regarded in  the  courts. 
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The  judiciary  article  of  the  Constitution  provides  that 
the  Federal  Judges 

"Shall  at  stated  times  receive  for  their  services 
a  compensation  which  shall  not  be  diminished  dur- 
ing their  continuance  in  office." 

I  have  not  the  time  to  point  out  the  reasons  for  the  in- 
sertion of  that  provision  further  than  to  say  that  it  was 
intended  to  assure  the  independence  of  the  judiciary,  so 
that  they  would  not  be  dependent  for  their  living  upon  a 
hostile  Congress,  which  might  cut  down  their  salaries  if 
they  rendered  decisions  unsatisfactory  to  it.  Accordingly, 
in  Evans  v.  Gore,  253  U.  S.  245,  the  Supreme  Court  held 
that  Congress  had  no  right  to  diminish  the  salaries  of 
Federal  judges  by  levying  an  income  tax  upon  the  salaries 
of  those  judges  who  held  office  before  the  passage  of  the 
Income  Tax  Law. 

Another  limitation  on  the  power  of  Congress  is  contained 
in  the  provision  that  direct  taxes  shall  be  apportioned 
according  to  population,  and  that  no  direct  tax  shall  be  laid 
except  in  proportion  to  the  population. 

In  the  Income  Tax  case  of  1895  it  was  held  that  the  In- 
come Tax  Law  was  void  because  income  taxes  were  direct 
taxes,  which,  while  Congress  had  the  power  to  levy  them, 
must  be  apportioned  among  the  states  according  to  their 
population.  (Pollock  v.  Farmers  Loan  and  Trust  Co.,  157 
U.  S.  429;  158  U.  S.  601.)  Finally,  by  the  Sixteenth  Amend- 
ment to  the  Constitution,  this  limitation  on  the  power  of 
Congress  was  removed  as  to  income  taxes,  and  it  was  per- 
mitted to  levy  income  taxes  without  regard  to  the  apportion- 
ment. 

A  section  of  the  Revenue  Act  of  1916  was  held  void  in 
Eisner  v.  Macomber,  252  U.  S.  189,  because  it  was  decided 
that  a  stock  dividend  was  capital,  and  not  income,  and  that 
an  income  tax  levied  upon  a  stock  dividend  was  a  direct 
tax  on  capital  and  must  be  apportioned  among  the  States 
according  to  population ;  and  hence  that  an  act  levying  an 
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ordinary  income  tax  upon  all  stock  dividends,  without  such 
apportionment,  was  void. 

Time  forbids  me  to  do  more  than  mention  the  unim- 
portant case  of  Reichart  v.  Felps,  6  Wall.  160,  which  held 
that  an  old  act  of  1812  was  void  because  it  authorized  a 
board  to  nullify  titles  previously  granted ;  or  the  Bred  Scott 
Ca?e,  19  How.  393,  which  decided  the  Missouri  Compromise 
to  be  void,  and  was  the  one  unfortunate  instance  in  its  entire 
history  where  the  Supreme  Court,  instead  of  merely  decid- 
ing a  case  as  between  the  two  litigants,  went  further  and 
endeavored  by  a  court  decision  to  settle  the  great  issue  of 
slavery  across  which  the  two  sections  of  the  country  were 
angrily  arrayed;  or  Hepburn  v.  Griswold,  8  Wall.  603, 
wherein  Chief  Justice  Chase  held  the  legal  tender  act,  which 
he  had  devised  when  Secretary  of  the  Treasury,  was  void  as 
applied  to  debts  created  before  its  passage,  but  that  case 
becomes  unimportant  as  it  was  soon  overruled  in  the  Legal 
Tender  Cases,  12  Wall.  457. 

Although  not  falling  under  this  particular  heading  of  my 
subject,  I  may  here  notice  one  case  of  a  rather  unusual 
character. 

The  Constitution  declares  that  the  Federal  judicial  power 
shall  extend  to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion. Congress  passed  an  act  providing  that  the  Workmen's 
Compensation  Laws  of  the  several  States  should  apply  to 
injuries  within  admiralty  and  maritime  jurisdiction,  with 
the  result  that  there  might  be  forty-eight  different  com- 
pensation laws  operating  in  matters  of  admiralty.  The 
Supreme  Court  held  that  such  an  act  was  void  and  beyond 
the  power  of  Congress,  because  the  Constitution  intended 
that  maritime  commerce  should  come  under  the  direct  con- 
trol of  the  Federal  Government,  free  from  the  disadvantages 
of  discordant  legislation ;  and  that  Congress  could  not 
transfer  its  constitutional  power  to  legislate  on  admiralty 
subjects  to  the  different  States  (Knickerbocker  Ice  Co.  v. 
Stewart,  253  U.  S.  149). 
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In  passing,  I  may  remark  that  it  is  not  easy  to  reconcile 
this  decision  with  that  of  Clark  Distilling  Co.  v.  Western 
Md.  Ry.  Co.,  242  U.  S.  311,  wherein  the  Court  sustained 
the  Webb-Kenyon  Act — one  of  those  decisions  where  the 
Court,  probably  hesitating  to  oppose  a  popular  sentiment, 
erred,  in  the  opinion  of  many,  in  sustaining,  as  valid,  an 
Act  of  Congress  prohibiting  the  shipment  of  liquor  from  one 
State  to  another  when  intended  for  use  contrary  to  the 
latter's  laws. 

I  now  invite  your  attention  to  some  recent  cases  of  a  more 
live  and  interesting  character  than  most  of  those  heretofore 
discussed. 

5.  Some  recent  cases  in  which  acts  of  Congress  have  been 
held  void.  The  Constitution  gives  Congress  the  power  to 
regulate  the  manner  of  holding  elections  for  Senator.  Con- 
gress, by  the  Federal  Corrupt  Practices  Act,  undertook  to 
regulate,  not  the  election  of  Senators,  but  the  manner  in 
which  local  party  primaries  or  conventions  for  choosing 
nominees  to  run  in  the  election,  should  be  held. 

The  Supreme  Court  held  in  Newberry  v.  U.  S.,  256  U.  S. 
232,  that  while  Congress  had  the  power  to  regulate  the 
elections  themselves,  its  act  attempting  to  regulate  prima- 
ries and  punishing  any  one  for  spending,  or  permitting  to  be 
spent  by  his  supporters,  more  than  a  designated  amount  in 
a  primary,  was  void. 

Although  there  has  been  much  criticism  of  the  Newberry 
election,  there  has  been  very  little  hostile  criticism  of  the 
decision  holding  void  the  act  under  which  he  was  convicted. 
This  is  probably  because  the  Southern  States  realized  that 
if  it  were  once  held  that  Congress  had  the  right  to  regulate 
party  primaries  and  conventions,  it  would  open  the  door 
wide  for  some  future  Republican  Congress  to  prescribe  a 
force  bill  which  would  give  Federal  control  over  every  detail 
of  Democratic  party  primary  or  convention  procedure, 
which  might  be  pushed  to  such  a  point  as  to  control  who 
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should  be  the  party  nominees  and  perhaps  imperil  the  solid 
South. 

I  have  now  reviewed  all  but  five  of  the  forty-nine  cases 
in  which  the  Supreme  Court  has  declared  Acts  of  Congress 
void.  Except  the  decisions  in  the  Dred  Scott  and  Income 
Tax  cases  (both  of  which  shortly  ceased  to  operate  as  any 
bar  to  future  action  by  Congress,  the  one  by  the  Civil  War 
and  the  other  by  the  Sixteenth  Amendment),  I  do  not 
believe  that  any  one  will  now  seriously  question  the  correct- 
ness and  the  wisdom  of  the  Court's  action  in  any  of  the 
other  cases. 

On  the  contrary,  I  hope  that  I  have  been  able  to  give  you 
a  general  view  of  the  character  of  the  legislation  and  the 
circumstances  under  which  the  Court  has  declared  it  void. 

I  now  invite  your  attention  to  the  five  remaining  cases. 

In  1921  Congress  passed  the  Future  Trading  Act,  one 
section  of  which  imposed  a  tax  of  20  cents  a  bushel  on  every 
contract  for  the  sale  of  grain  in  the  future,  except  if  sold 
by  farmers  or  through  an  authorized  board  of  trade  desig- 
nated by  the  Secretary  of  Agriculture,  who  was  authorized 
to  provide  stringent  regulations  for  boards  of  trade.  The 
Court  held  that  the  act  was  one  for  the  purpose  of  regulating 
the  conduct  of  boards  of  trade,  so  as  to  compel  all  boards 
of  trade  to  abide  by  rules  prescribed  by  the  Secretary  of 
Agriculture;  and  that  the  act  accomplished  that  result  by 
providing  that  if  such  regulations  were  not  adopted  and 
obeyed  the  Secretary  would  not  designate  the  board  of  trade 
as  one  on  which  grain  could  be  sold  for  future  delivery  free 
of  the  tax,  while  every  one  trading  at  that  board  of  trade 
would  have  to  pay  a  ruinous  tax  of  20  cents  a  bushel,  which, 
would,  of  course,  prevent  any  sales.  The  Court  held,  first, 
that  as  the  act  made  no  attempt  to  confine  its  operations  to 
transactions  in  interstate  commerce,  it  could  not  be  sus- 
tained under  the  Commerce  Clause,  but  was  a  plain  attempt 
to  regulate  the  conduct  of  business  generally  on  a  board  of 
trade;  that  the  Constitution  conferred  no  such  power  on 
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Congress ;  and,  second,  that  it  could  not  be  sustained  as  an 
exercise  of  the  taxing  power,  because  the  very  face  of  the 
act  showed  that  it  was  not  a  tax  but  the  regulation  of  busi- 
ness, with  the  imposition  of  a  penalty  wrongly  called  a  tax 
for  any  violation  of  these  provisions.  (Hill  v.  Wallace,  259 
U.  S.  44.) 

Two  very  recent  decisions  of  the  Supreme  Court  have 
evoked  criticism  by  many  persons  enthusiastically  devoted 
to  social  and  industrial  reforms,  but  with  very  little  concep- 
tion of  the  nature  of  our  system  of  government,  or  the 
extremes  to  which  their  theories  lead.  They  are  the  cases 
declaring  unconstitutional  the  second  Child  Labor  Law  and 
the  Minimum  Wage  Law  of  the  District  of  Columbia. 

Five  years  ago,  the  Supreme  Court  declared  that  the  first 
Child  Labor  Law  was  void.  It  prohibited  any  goods  from 
being  transported  from  one  State  to  another  if  they  had 
been  manufactured  in  any  establishment  where  child  labor 
was  employed.  The  Court  held  that  while  child  labor  in 
mines  and  factories  ought  to  be  prohibited  or  limited, 
still  it  was  a  matter  for  each  State  to  decide  for  itself; 
that  Congress  had  no  right  to  determine  within  the  limits 
of  a  State  anything  about  the  ages  at  which  children 
should  be  permitted  to  labor;  that  if  the  Northern  States 
wanted  to  prevent  children  from  working  under,  say, 
18  years  of  age,  it  was  their  privilege  to  do  so,  but  the 
Southern  were  equally  entitled,  if  they  so  desired,  to  permit 
children  to  work  in  the  cotton  mills  at  twelve;  that  while 
Congress  had  the  fullest  power  to  regulate  commerce,  it  had 
no  power  to  require  the  States  to  exercise  their  own  police 
powers  within  the  States  according  to  the  view  of  Congress ; 
that  each  State  was  entitled  to  adopt  its  own  regulations; 
and  that  Congress  could  not  deny  transportation  in  inter- 
state commerce  to  those  who  carried  on  the  manufacture 
of  legitimate  articles  within  a  State  under  labor  conditions 
different  from  those  approved  by  Congress.  The  Court 
pointed  out  that  the  first  Child  Labor  Law  not  only  trans- 
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cended  the  authority  given  to  Congress  over  commerce,  but 
also  exerted  a  power  as  to  the  purely  local  matter  of  factory 
conditions  over  which  the  Federal  authority  did  not  extend ; 
and  that  if  Congress  could  thus  regulate  the  internal  affairs 
of  a  State  by  prohibiting  the  movement  of  commodities  in 
interstate  commerce,  the  freedom  of  commerce  would  be 
ended,  the  power  of  the  States  over  local  matters  eliminated, 
and  our  dual  system  of  government  practically  destroyed. 
(Hammer  v.  Dagenhart,  247  U.  S.  251). 

Congress  then  attacked  the  child  labor  problem  from  a 
different  angle  and  adopted  a  new  Child  Labor  Act,  which 
provided  that  every  person  who  employed  child  labor  in 
any  mine  or  factory  in  the  United  States  for  even  so  much 
as  a  single  day,  should  pay  a  special  tax  of  10  per  cent  of 
its  entire  annual  profits  derived  from  the  establishment. 

The  law  exempted  from  the  tax  anyone  who  made  an 
honest  mistake  concerning  the  child's  age. 

In  one  of  Chief  Justice  Taft's  ablest  opinions,  he  ap- 
plied Chief  Justice  Marshall's  rule,  announced  in 
McCulloch  v.  Maryland,  that  if  Congress,  under  the 
pretext  of  executing  its  powers,  passed  laws  for  the  ac- 
complishment of  objects  not  entrusted  to  the  Government, 
the  Supreme  Court  would  declare  that  such  act  was  not  the 
law  of  the  land.  The  Court  held  that  the  law  did  not  impose 
a  tax,  with  only  the  incidental  restraint  and  regulation 
which  the  imposition  and  collection  of  a  tax  necessarily 
involves,  but  that  a  court  must  be  blind  not  to  see  that  the 
so-called  tax  was  imposed  to  stop  the  employment  of  child 
labor;  that  it  was  prohibitory  and  not  regulatory;  that 
every  one  else  could  see  it,  and  that  the  Court  could  not  shut 
its  eyes  to  it;  that  the  act  minutely  specified  how  a  man 
should  conduct  his  business,  with  the  provision  that  if  he 
departed  therefrom  in  the  slightest  degree,  whether  he 
employed  500  children  for  a  year  or  only  one  child  for  a  day, 
he  must  pay  10  per  cent,  of  his  entire  year's  income, 
although  if  he  did  not  know  the  child's  age,  he  did  not  pay 
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the  tax,  thereby  making  intent  or  knowledge  the  test  of 
liability,  which  we  all  know  is  the  correct  test  as  to  a 
crime,  but  not  as  to  liability  to  pay  taxes,  which  fall  on 
all  alike. 

The  Court  declared  that  while  the  difference  between  a 
tax  and  a  penalty  was  sometimes  difficult  to  define,  yet 
there  came  a  time  when  a  tax  lost  its  character  as  a  tax 
and  became  a  mere  penalty  with  characteristics  of  regula- 
tion and  punishment,  and  that  such  was  the  case  there. 
It  declared  the  act  void,  as  not  sustained  under  either  the 
tax  or  commerce  clauses  of  the  Constitution  (Child  Labor 
Tax  Case,  259  U.  S.  20).  The  language  of  Chief  Justice 
Taf t  may  well  be  borne  in  mind : 

"It  is  the  high  duty  and  function  of  this  Court  in  cases 
regularly  brought  to  its  bar,  to  decline  to  recognize  or 
enforce  seeming  laws  of  Congress,  dealing  with  subjects 
not  entrusted  to  Congress,  but  left  or  committed  by  the 
supreme  law  of  the  land  to  the  control  of  the  States.  We 
can  not  avoid  the  duty  even  though  it  require  us  to  refuse 
to  give  effect  to  legislation  designed  to  promote  the  highest 
good.  The  good  sought  in  unconstitutional  legislation  is  an 
insidious  feature,  because  it  leads  citizens  and  legislators 
of  good  purpose  to  promote  it  without  thought  of  the  serious 
breach  it  will  make  in  the  ark  of  our  covenant,  or  the  harm 
which  will  come  from  breaking  down  recognized  standards. 
In  the  maintenance  of  local  self  government,  on  the  one 
hand,  and  the  national  power,  on  the  other,  our  country  has 
been  able  to  endure  and  prosper  for  near  a  century  and 
a  half. 

"Out  of  a  proper  respect  for  the  acts  of  a  co-ordinate 
branch  of  the  Government,  this  Court  has  gone  far  to  sus- 
tain taxing  acts  as  such,  even  though  there  has  been  ground 
for  suspecting  from  the  weight  of  the  tax  it  was  intended 
to  destroy  its  subject.  But,  in  the  act  before  us,  the  pre- 
sumption of  validity  can  not  prevail,  because  the  proof  of 
the  contrary  is  found  on  the  very  face  of  its  provisions. 
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Grant  the  validity  of  this  law,  and  all  that  Congress  would 
need  to  do,  hereafter,  in  seeking  to  take  over  to  its  control 
any  one  of  the  great  number  of  subjects  of  public  interest, 
jurisdiction  of  which  the  States  have  never  parted  with,  and 
which  are  reserved  to  them  by  the  Tenth  Amendment, 
would  be  to  enact  a  detailed  measure  of  complete  regulation 
of  the  subject  and  enforce  it  by  a  so-called  tax  upon 
departures  from  it.  To  give  such  magic  to  the  word  'tax' 
would  be  to  break  down  all  constitutional  limitation  of  the 
powers  of  Congress  and  completely  wipe  out  the  sovereignty 
of  the  States." 

In  Adkins  vs.  Children's  Hospital,  261  U.  S.  525,  the  Court 
decided  in  April  of  this  year  that  the  Congressional  Mini- 
mum Wage  Act  for  women  and  children  in  the  District  of 
Columbia  was  void.  The  act  authorized  a  board  of  three 
members  to  fix  the  wages  to  be  paid  women  and  children, 
with  a  punishment  of  fine  and  imprisonment  for  anyone  who 
paid  less  wages  than  that  so  fixed. 

The  controversy  arose  in  this  way.  A  children's  hospital 
employed  a  number  of  women  at  various  rates  of  wages 
which  were  entirely  satisfactory  to  both  the  hospital  and 
the  employees.  A  hotel  company  employed  a  woman  as 
elevator  operator  at  $35  per  month  and  two  meals  a  day 
under  healthful  and  satisfactory  conditions  and  she  did  not 
wish  to  lose  the  position,  as  she  could  not  earn  as  much 
anywhere  else.  Her  wages  were  less  than  the  minimum 
wage  fixed  by  the  board,  and  subsequently  the  hotel  com- 
pany was  about  to  discharge  her,  as  it  was  unwilling  to  pay 
her  more  and  could  not  continue  her  employment  without 
risking  a  fine  and  imprisonment.  She  brought  a  suit  to 
enjoin  her  discharge  upon  the  ground  that  the  enforcement 
of  the  Minimum  Wage  Act  would  deprive  her  of  her  employ- 
ment and  wages  without  due  process  of  law,  and  that  she 
could  not  get  as  good  a  position  anywhere  else. 

The  Supreme  Court  held  the  Minimum  Wage  Act  void 
on  the  ground  that  the  right  to  contract  about  one's  own 
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affairs  was  a  part  of  the  liberty  of  the  individual  which  the 
Fifth  Amendment  forbade  Congress  to  interfere  with,  and 
that  while  there  was  no  such  thing  as  absolute  freedom  of 
contract,  and  it  was  necessarily  subject  to  a  great  variety 
of  restraints,  yet  none  of  the  exceptional  circumstances 
which  at  times  justified  a  limitation  upon  one's  right  to  con- 
tract for  his  own  services  applied  here. 

I  can  not,  within  the  time  at  my  disposal,  point  out  the 
many  arguments  by  which  the  court  sustained  its  position, 
but  I  may  add  that  if  Congress  has  the  right  to  fix  wages  at 
all,  it  can  fix  a  maximum  wage  as  well  as  a  minumum  wage, 
and  therefore  if,  in  the  opinion  of  some  future  Congress, 
wages  in  the  building  trades,  for  example,  shall  become  so 
high  as  to  prevent  salaried  people  of  ordinary  means  from 
building  their  own  homes,  Congress  could  pass  a  maximum 
wage  bill  which  would  provide  that  no  bricklayer,  plasterer, 
carpenter  or  plumber  should  receive  more  than,  say,  $5  a 
day.  I  wonder  what  the  labor  unions  and  theoretical  eco- 
nomic reformers  would  say  as  to  its  constitutionality  and 
the  Court's  duty  in  respect  thereto.  Once  concede  that 
Congress  has  the  power  to  fix  wages  at  all,  and  it  can  fix 
low  wages  as  well  as  high  wages. 

I  have  now  concluded  my  review  of  all  the  forty-nine 
instances  in  which  the  Court  has  declared  an  Act  of  Con- 
gress void,  except  one  relating  to  union  labor. 

In  1898  Congress  passed  an  act  prohibiting  any  railroad 
from  discharging  or  discriminating  against  any  employee 
because  of  his  membership  in  a  labor  union.  The  Court 
held  the  act  void  because  it  deprived  the  employer  of  his 
liberty  of  contract,  without  due  process  of  law.  It  held  that 
every  one  has  the  right  to  buy  or  sell  the  labor  of  others  or 
of  himself  freely,  subject  only  to  reasonable  restraints  in 
the  interest  of  the  safety  of  the  general  public,  and  that  no 
one  could  be  compelled  to  accept  or  to  retain  another's 
services  nor  be  prevented  from  leaving  an  employment. 
It  held  that  the  railroad  could  discharge  a  union  man  without 
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giving  any  reason  for  such  discharge.    (Adair  v.  U.  S.,  208 
U.S.  161). 

THE  SUPREME  COURT  AND  UNION  LABOR 

The  relations  of  the  Supreme  Court  to  labor  are  wholly 
beyond  the  subject  I  have  assigned  to  myself,  but  in  view 
of  the  not  infrequent  attacks  made  on  the  Court  by  labor 
leaders,  there  are  a  few  facts  to  which  I  invite  your 
attention. 

The  only  so-called  Federal  Labor  Laws  which  the  Supreme 
Court  has  annulled  are  (1)  the  Employers'  Liability  Law  as 
applied  to  domestic  commerce  only,  (2)  the  extension  of  mis- 
cellaneous State  Workmen's  Compensation  laws  to  the 
field  of  admiralty  jurisdiction,  (3)  the  Child  Labor  Law, 
(4)  the  Minimum  Wage  Law,  and  (5)  the  law  prohibiting 
the  discharge  of  an  employee  because  of  his  membership  in 
a  labor  union.  On  the  other  hand,  the  Supreme  Court  has 
sustained  a  great  many  Federal  labor  statutes,  as,  for  ex- 
ample, 

Chinese  Labor  Exclusion  Law, 

Alien  Contract  Labor  Law, 

Seaman's  Wage  Law, 

Peonage  Law, 

Eight  Hour  Law  on  Public  Works, 

Employers'  Liability  Act  as  to  Territories 

and  District  of  Columbia, 
Hours  of  Employment  Law  for  Railroads, 
Employers'   Liability  Act  as  applied  to 

interstate  carriers, 
Anti    Trust    Act    as    to    a    secondary 

boycott, 
and  several  others  which  I  have  not  now  in  mind. 

THE  SUPREME  COURT  IN  RELATION  TO  THE  UNCONSTITUTIONAL 
LEGISLATION   OF  THE  SEVERAL  STATES 

I  can  only  deal  in  a  most  hasty  manner  with  the  relation 
of  the  Supreme  Court  to  the  unconstitutional  legislation  of 
the  several  States. 
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In  130  years  it  has  declared  valid  about  1,200  State 
statutes  which  were  assailed,  and  it  has  declared  about  375 
State  statutes  unconstitutional. 

In  the  earlier  years  many  State  statutes  were  declared 
void  because  they  violated  the  provision  that  no  State 
should  pass  any  law  impairing  the  obligation  of  contracts ; 
then  as  the  industrial  and  mercantile  business  of  the  country 
increased  with  the  development  of  steam  and  electricity  as 
the  modes  of  easy  inter-communication,  many  cases  arose 
wherein  State  statutes  were  declared  void  because  they 
attempted  in  one  way  or  another  to  affect  the  free  flow  of 
commerce  and  thus  infringed  upon  the  exclusive  power 
given  to  Congress  to  regulate  commerce  between  the  States. 
From  time  to  time  a  few  State  statutes  were  held  void 
because  they  violated  some  of  the  other  prohibitions  which 
the  Constitution  contained  against  State  action,  such  as  the 
issuing  of  bills  of  credit,  passing  bills  of  attainder  or  ex 
post  facto  laws,  laying  duties  on  tonnage  or  on  imports  or 
exports,  or  failing  to  give  full  faith  and  credit  to  the  public 
acts  or  judicial  proceedings  of  other  States. 

And  since  the  passage  of  the  Fourteenth  Amendment 
many  cases  have  arisen  where  State  statutes  have  been  held 
void  because  they  either  denied  the  equal  protection  of  the 
law  to  persons  within  its  jurisdiction,  or  in  one  way  or 
another  deprived  persons  of  their  life,  liberty  or  property 
without  due  process  of  law. 

In  considering  the  attitude  of  the  Supreme  Court  towards 
the  constitutionality  of  State  statutes  dealing  with  modern 
social  and  industrial  problems,  it  should  be  borne  in  mind 
that  the  courts  of  the  several  States  have  themselves 
declared  more  than  300  so-called  labor  laws  unconstitutional. 

The  Supreme  Court  has  gone  very  far  toward  sustaining 
the  legislation  of  the  States  in  such  matters,  but  the  field 
is  too  vast  even  to  attempt  at  this  time  any  inquiry  into  it. 
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LESSONS  TO  BE  DEDUCED 

For  a  great  many  years  there  was  almost  no  occasion 
for  the  Court  to  declare  void  Acts  of  Congress,  as  it  kept 
within  its  constitutional  limits,  the  few  exceptions  being 
unimportant  and  the  result  of  inadvertence  rather  than  any 
attempt  to  pass  beyond  the  bounds  fixed  in  the  Constitution. 

But  it  was  the  States,  who  in  the  conception  of  their 
independent  sovereignties,  ignored  the  limitations  imposed 
on  them  and  repeatedly  either  (1)  did  that  which  was 
expressly  forbidden,  or  (2)  infringed  upon  those  fields  that 
were  confided  to  the  Federal  Government. 

Gradually,  by  a  long  series  of  hundreds  of  cases,  the  law 
became  settled  and  the  States  and  the  people  were  taught 
that  the  several  States  could  not  issue  certificates  of  indebt- 
edness to  pass  as  money;  nor  punish  men  for  crimes  by 
legislative  declaration  instead  of  by  judicial  trial;  nor 
relieve  debtors  or  other  persons,  including  the  State  itself, 
from  the  performance  of  whatever  they  had  by  contract 
solemnly  engaged  to  do;  nor  impose  new  punishments  for 
acts  already  done ;  nor  tax  imports  or  exports,  or  the  prop- 
erty, instrumentalities  or  operations  of  the  Federal  Govern- 
ment; nor  refuse  to  give  to  the  records  of  each  State  the 
same  force  and  effect  they  had  where  rendered;  nor  to 
regulate  commerce,  to  tax,  hinder  or  impede  its  free  flow. 

On  the  other  hand,  as  the  Nation  grew,  Congress  has 
become  restive  of  the  restraints  imposed  on  it  by  the  Consti- 
tution. It  has  been  wont  to  assume  that  it  was  all  powerful ; 
that  anything  which  it  desired  to  do  for  the  supposed  wel- 
fare of  society  was  proper,  and  that  to  it  anyone  could  look 
for  relief  in  any  direction. 

The  result  has  been  that  year  by  year  the  activities  of 
Congress  have  widened.  It  attempts  to  deal  with  every 
possible  phase  of  national,  social  and  economic  life.  It 
thinks  that  its  will  is  supreme.  But  there  is  where  it  is  in 
error.  The  Supreme  Court  has  again  and  again  and  with 
increasing  frequency  of  late  years  been  compelled  to  remind 
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Congress  that  it  must  not  pass  the  limits  fixed  by  the  Con- 
stitution. //  any  criticism  should  be  justly  made  of  the 
Supreme  Court,  it  is  that  it  has  been  too  reluctant  to  curb 
Congress  in  its  assumption  of  power.  The  Supreme  Court 
is  not,  as  some  have  said,  "thwarting  the  will  of  the  people." 
It  is  only  recognizing  that  it  is  the  people  and  not  Congress 
which  must  extend  the  powers  of  the  latter. 

Marshall's,  language  in  Cohens  v.  Virginia  is  as  apt  today 
as  it  was  when  he  used  it  to  reply  to  the  secessionist  argu- 
ments of  his  time : 

"Whenever  hostility  to  the  existing  system  shall  become 
universal,  it  will  also  be  irresistible.  The  people  made  the 
Constitution,  and  the  people  can  unmake  it.  It  is  the 
creature  of  their  own  will  and  lives  only  by  their  will.  But 
this  supreme  and  irresistible  power  to  make  or  to  unmake, 
resides  only  in  the  whole  body  of  the  people;  not  in  any 
subdivision  of  them.  The  attempt  of  any  of  the  parts  to 
exercise  it  is  usurpation,  and  ought  to  be  repelled  by  those 
to  whom  the  people  have  delegated  their  power  of  repell- 
ing it." 

I  must  close  with  another  quotation  from  the  same 
opinion : 

"A  constitution  is  framed  for  ages  to  come,  and  is 
designed  to  approach  immortality  as  nearly  as  human  insti- 
tutions can  approach  it.  Its  course  can  not  always  be  tran- 
quil. It  is  exposed  to  storms  and  tempests,  and  its  framers 
must  be  unwise  statesmen,  indeed,  if  they  have  not  provided 
it  *  *  *  with  the  means  of  self-preservation  from  the 
perils  it  may  be  destined  to  encounter.  No  government 
ought  to  be  so  defective  in  its  organization  as  not  to  con- 
tain within  itself  the  means  of  securing  the  execution  of  its 
own  laws  against  other  dangers  than  those  which  occur 
every  day." 

The  people  created  the  Supreme  Court  as  the  means  of 
preserving  the    Constitution   from   infringements   by   the 
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States  on  the  newly  formed  nation ;  of  preserving  its  guar- 
antees to  the  individual  from  the  oppression  of  triumphant 
majorities;  and  of  protecting  the  States  and  individuals 
alike  from  Acts  of  Congress  not  authorized  by  the  Consti- 
tution. 

* 

As  lawyers,  we  should  join  in  upholding  the  hand  of  that 
tribunal  which  its  history  shows  has  been  inspired  by  an 
impartial  purpose  to  hold  an  even  scale  between  all  con- 
tending forces. 

[See  Appendix  for  list  of  U.  S.  Statutes  declared  void.} 
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